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June 3, 2008

Mr. Dirk Kempthorne





Secretary of the Interior
U.S. Department of the Interior

18th and C Streets, N.W. 

Washington, D.C.  20240

Ren Lohoefener, Regional Director

US Fish and Wildlife Service



911 NE 11th Ave

Portland, OR
97232-4181
Dear Mr. Loehoffner,

The Center for Biological Diversity, Umpqua Watersheds Inc., Cascadia Wildlands Project, Klamath-Siskiyou Wildlands Center and Noah Greenwald hereby provide you notice, pursuant to 16 U.S.C. § 1540(g)(2), that you are in violation of the Endangered Species Act for failing to re-initiate formal consultation regarding the effects of logging on the Elliott State Forest on the northern spotted owl (Strix occidentalis caurina) that were not considered in the U.S. Fish and Wildlife Service’s (FWS) October 2, 1995 biological opinion (BO).  New information has come to light concerning the threats to and status of the northern spotted owl both rangewide and in the Elliott that indicate the effects of the action are and will be more severe than considered in 1995.  

The Legal Framework

The Endangered Species Act contains procedural requirements designed to ensure that federal agency actions are properly informed by an analysis of their impacts on listed species in order to provide the substantive protections of the Act.  Section 7 requires federal agencies to consult with FWS before taking any action affecting a listed species or its critical habitat.  16 U.S.C. § 1536(a).  This consultation process, first, is intended to insure that planned agency actions do not risk jeopardizing listed species.  Id.  Second, the process “offers valuable protections against the risk of a substantive violation and ensures that environmental concerns will be properly factored into the decision-making process as intended by Congress.”  Natural Resources Defense Council v. Houston, 146 F.3d 1118, 1128-29 (9th Cir. 1998).   Upon the conclusion of consultation, the ESA directs FWS to issue a biological opinion detailing “how the agency action affects the species or its critical habitat.”  16 U.S.C. § 1536(b)(3)(A).
  
[B]iological opinions not only address possible violations of [section] 7(a)(2)[‘s jeopardy prohibition], but more generally recommend conservation measures designed to mitigate or remove all adverse effects on an endangered or threatened species.  These recommendations pertain to the statutory responsibility of agencies to carry out “programs for the conservation of endangered species or threatened species . . . .” [contained in section 7(a)(1)].

Romero-Barcelo v. Brown, 643 F.2d 835, 857 (1st Cir. 1981) (omission in original), rev’d on other grounds sub. nom. Weinberger v. Romero-Barcelo, 456 U.S. 305 (1982). 

If FWS finds in its biological opinion that a planned agency action will likely jeopardize the continued existence of a listed species, it may “suggest those reasonable and prudent alternatives” which FWS believes would avert that likelihood.  50 C.F.R. § 402.02.  FWS may further include an “incidental take statement” within a biological opinion, if an agency action will result in an incidental take of a protected species but will not jeopardize that species’ continued existence.  16 U.S.C. § 1536(b)(3)(B)(4).  As part of any incidental take statement, FWS must specify the impact of the taking on protected species, reasonable and prudent measures to minimize that impact, and terms and conditions to implement those measures.  Id.  Incidental take described in such an incidental take statement is excepted from the Act’s general prohibition on take of protected species.  16 U.S.C. § 1536(o)(2).

Section 7’s consultation obligations do not cease upon issuance of a biological opinion, but rather continue as long as the federal agency remains involved or retains control over the action.  “The duty to consult is ongoing, and formal consultation must be reinitiated in specified circumstances . . . .”  Mt. Graham Red Squirrel v. Madigan, 954 F.2d 1441, 1445 n. 6 (9th Cir. 1992).   See also Pacific Rivers Council v. Thomas, 30 F.3d 1050, 1054-55 (9th Cir. 1994) (section 7 creates ongoing responsibility to consult on continuing agency action). According to the ESA’s implementing regulations:  

Reinitiation of formal consultation is required and shall be requested by the Federal agency or by [FWS], where discretionary Federal involvement or control over the action has been retained or is authorized by law and:

(a) If the amount or extent of taking specified in the incidental take statement is exceeded; 

(b) If new information reveals effects of the action that may affect listed species or critical habitat in a manner or to an extent not previously considered; or

(c) If the identified action is subsequently modified in a manner that causes an effect to the listed species or critical habitat that was not considered in the biological opinion; or

(d) If a new species is listed or critical habitat designated that may be affected by the identified action.

50 C.F.R. § 402.16.  See Sierra Club v. Marsh, 816 F.2d 1376, 1387-88 (9th Cir. 1987) (discussing circumstances under which re-initiation of consultation is required).  The 1995 biological opinion that underlies this notice expressly incorporates these provisions of and thereby acknowledges that FWS must comport its actions with these regulations. See BO at 18.  

Accordingly, both regulations and the BO expressly mandate the reinitiation of consultation relating to the effects of logging on the Elliott State Forest because there is “new information” that “reveals effects of the action that may affect listed species or critical habitat in a manner or to an extent not previously considered” and because take has been exceeded.
The 1995 Biological Opinion
FWS’s 1995 BO analyzed the effects of logging on the Elliott State Forest proposed under a “Habitat Conservation Plan” (HCP) developed by the Oregon Department of Forestry (ODF).   The BO concluded that the proposed logging would result in harm to both owls and murrelets:

ODF proposes management activities on the Elliott that include timber harvest which will remove or degrade suitable owl and murrelet habitat.  Such activities could result in some owls and murrelets (currently resident on or near the Elliott) having insufficient habitat to survive and reproduce.  Such actions may result in the ‘taking’ of a listed species, as defined under section 9 of the Act and its implementing regulations.  

BO at 2.  Based on ODF’s HCP, FWS approved this take and granted ODF an incidental take permit.  The permit allows ODF to log slightly over 22,000 acres of spotted owl habitat in exchange for a number of mitigation measures, including maintaining 19% of the landscape in reserves, management of a portion of the forest (ten of seventeen management basins) in long rotations, where some owl habitat would be preserved, and maintenance of dispersal habitat across the forest.  Despite these mitigations, logging on the Elliott was expected to have substantial impacts on the owl.   

At the time the BO was developed, there were an estimated 35 owl sites utilizing the Elliott in part or whole.  BO at 8.  The BO estimated that the majority of these 35 sites would no longer support owls after the logging approved by issuance of the permit, concluding that “24 of the 35 sites will have insufficient quantities of habitat within the provincial home range circles to remain occupied.”  BO at 8.  Of these 24 impacted sites, nine were expected to be lost primarily because of issuance of the permit with the BO concluding:

Due to sufficient habitat availability, 9 of the 24 sites likely to be impacted by this action could be expected to remain occupied and contribute to the reproductive potential of the local population, at least on an occasional basis, if current habitat conditions were maintained.  Under the permit, these sites will experience harvest levels that reduce habitat availability to below 40 percent of the provincial home range circles… While it is not possible to determine the exact impact of this harvest, it is likely that these sites will become impaired to a point at which continued contribution to the local population is unlikely. 
BO at 9.  The other 15 sites were expected to be lost because of a combination of logging on the Elliott permitted under the HCP, past habitat loss and fragmentation, and habitat loss on adjacent lands, including Weyerhaeuser’s Millicoma Tree Farm and federal lands, where FWS has issued additional permits to take owls.  The BO thus condoned habitat loss expected to result in loss of 69% of the Elliott State Forest’s owl population.  Ultimately, the BO concluded that “during the term of the HCP, 10-11 management basins will support up to 13 owl sites on a regular basis.”   

New information reveals effects of the action that may affect the northern spotted owl in a manner or to an extent not previously considered 
In 2003, the first comprehensive owl survey of the Elliott was conducted since 1996. Kingfisher Ecological Attached.  All known owl sites were visited during the survey, resulting in observation of owl pairs at 12 sites and a resident single at one site for a total of 13 sites, including one that was newly documented in 2003.    Thus, after only eight years of implementation of the HCP, the Elliott’s owl population declined from 35 sites to 13 sites—a loss of 63% of all owl sites.  

Of even greater concern, however, is the fact that the Elliott will likely not be able to sustain these 13 sites for the term of the HCP as predicted by the biological opinion because of the barred owl.   According to the 2003 survey, barred owls were detected at eight spotted owl sites including six of the thirteen that were active in 2003 and two sites that appear to have failed likely in part because of barred owls.  This is significant new information that is cause for reinitiation of consultation.  Indeed, FWS itself concluded that there is “relevant new information” addressing competition from barred owls. 

According to a review of the status of the northern spotted owl conducted by FWS in 2004, the barred owl has dramatically increased in numbers and distribution.   FWS specifically concluded that “barred owl populations appear to be increasing throughout the Pacific Northwest, particularly in Washington and Oregon” and pointed to the Coos Bay District of the BLM, which is adjacent to the Elliott, as an example, noting that “barred owl sites increased from one known site in 1990 to 40 sites in 2001.”  Review at 31.  

At the same time, considerable new information has been gathered about the impact of barred owls on spotted owls.  FWS, for example, concludes: 

New information on encounters between barred owls and northern spotted owls comes primarily from anecdotal reports – as in 1990 – which corroborate our initial observations that barred owls react more aggressively towards northern spotted owls than the reverse (SEI 2004, pg. 7-25)… Although more experimental approaches are needed to more definitively characterize barred owl/northern spotted owl interactions, the information collected to date indicates that encounters between these two species tend to be antagonistic in nature, and that the outcome is unlikely to favor the northern spotted owl (SEI 2004, pg. 7-25). Given this relationship, barred owls may be able to displace or preempt northern spotted owls from territories (SEI 2004, pg. 7-25). Further, use of more diverse habitat types and prey, may confer some competitive advantage to barred owls over northern spotted owls with respect to reproductive output (SEI 2004, pg. 7-26).    

Review at 33.  Moreover, FWS found compelling evidence to indicate that presence of barred owls near owl territory centers led to the owls abandoning these territories.  Review at 33.  For example, citing a study of northern spotted owls from an area near the Elliott in southwest Oregon, FWS concluded: 

In the Roseburg study area, 46 percent of northern spotted owls moved more than 0.8 km, and 39 percent of northern spotted owls were not relocated again in at least 2 years after barred owls were detected within 0.8 km of the territory center.    

Review at 33.  

Thus, there are at least two pieces of new information that FWS did not consider in its BO on the Elliott HCP related to the barred owl.  First is the presence of barred owls within the territories of nearly half of the low number of remaining owl sites on the Elliott.  The BO expects that 13 owl sites will remain active to sustain the population; however, barred owls have been found at 6 of those sites, placing those owls at risk.  Second, there is new information on the trends and impacts of barred owls rangewide.  FWS did not consider this substantial new information about the magnitude of effects of logging on the owl in the Elliott; therefore, FWS must reinitiate consultation.  

New information also shows that spotted owls contain more disease parasites than barred owls, giving the latter subspecies a potential competitive advantage and presenting a previously unknown threat to the survival of the northern spotted owl.  See Ishak HD, Dumbacher JP, Anderson NL, Keane JJ, Valkiūnas G, et al. (2008) Blood Parasites in Owls with Conservation Implications for the Spotted Owl (Strix occidentalis); PLoS ONE 3(5): e2304; available at http://www.plosone.org/article/info%3Adoi%2F10.1371%2Fjournal.pone.0002304

There is also potentially new information that logging on adjacent lands could impact spotted owls to a greater extent than was considered in 1995.  When finalized, the Western Oregon Plan Revision (WOPR) being contemplated by the Bureau of Land Management (“BLM”) will eliminate late-successional reserves (LSRs) and the protection they provide to areas adjacent to the Elliott.  Should this occur, it will qualify as new information that provides further cause for reinitiation of consultation under the ESA.  The HCP relies heavily on the assumption that LSRs managed by the BLM on nearby federal lands will provide suitable habitat for the owl.  See HCP at I-4, I-25, IV-2 – IV-3.  The BLM’s preferred alternative in WOPR would convert the relevant LSRs into Timber Management Areas.  Therefore, FWS’s major assumption in the BO that BLM LSRs will provide owl suitable habitat may no longer be accurate, requiring reinitiation of consultation.  
 SEQ CHAPTER \h \r 1Further new information that requires reinitiation of consultation is the holding in Oregon Natural Resources Council v. Allen 476 F.3d 1031 (9th Cir. 2007).  The ITP authorizes the incidental take of “all northern spotted owls (Strix occidentalis caurina) associated with approximately 22,000 acres of suitable spotted owl habitat . . . .”  This is nearly identical to the Incidental Take Statement held to be unlawful in ONRC v. Allen, which authorized the “incidental take of all spotted owls associated with the removal and downgrading of 22,227 acres of suitable spotted owl habitat.”  476 F.3d at 1035.   The ITP is unlawful because it does not explain why FWS could not quantify the level of take with a specific number of owls, in particular when the HCP specifically estimates the take to be 43 owls.  HCP at IV-14; see ONRC v. Allen, 476 F.3d at 1037-38.  The ITP is further unlawful because “it would allow the take of ‘all spotted owls’” associated with the project, the Incidental Take Statement would not allow for reinitiation of consultation and is therefore not a proper surrogate.”  ONRC v. Allen, 476 F.3d at 1038.  The Ninth Circuit’s clarification of the regulatory requirements to establish a numeric limitation on the take of spotted owls is new information that requires reinitiation of consultation and a new ITP.

Take has been exceeded
FWS must reinitiate consultation if the amount or extent of authorized take is exceeded.  50 C.F.R. § 402.16(a).  The HCP estimates that over the sixty years of the Plan, 26 owls will be supported and 43 owls will be taken.  HCP at IV-14.  The BO states that over the term of the HCP the Elliott will support up to 13 owl sites on a regular basis.  BO at 9.  The 2003 Spotted Owl Survey Report states that based on survey protocol for management activities, there were 25 owls in 13 sites (12 active pair sites and one resident-single site), and, based on the more rigorous protocol for demographic studies, there were 23 owls (10 active pair sites and 3 resident-single sites).  Survey Report at 6.  Assuming there are 25 owls, the Elliott does not support the 26 owls the HCP states it will support and has exceeded the 43 owls it states will be taken within the first decade of the 60-year HCP.  Thus, reinitiation is required. 
Conclusion
If the violations of the Act described in this letter are not remedied within 60 days of the date of this letter, we intend to file a citizen suit seeking preliminary and permanent injunctive relief.  Please contact me with any questions about this matter.  

Sincerely, 

D. Noah Greenwald
Science Director

Center for Biological Diversity

PO Box 11374

Portland, OR
97211

503-484-7495

CC: 

Stephanie M. Parent
Attorney at Law
parentlaw@gmail.com
503-320-3235

David A. Bahr,
Western Environmental Law Center
1216 Lincoln Street
Eugene, OR  97401
(541) 485-2471 Voice
(541) 485-2457 FAX
bahr@westernlaw.org
� 	The Act’s implementing regulations allow an agency to forego formal consultation in favor of informal consultation (which does not result in a biological opinion) if the federal agency determines, with the written concurrence of FWS, that the proposed action is “not likely to adversely affect any listed species.”  50 C.F.R. 402.14(b)(1).


� U.S. Fish and Wildlife Service, Northern Spotted Owl Five Year Review Summary and Evaluation, November, 2004, Portland, Oregon at 29.  Herein referred to as the “review.”








